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Departures Overview and Case Law Summary

Introduction

Sincethe Koon* decision, district courtshavegreater flexibility in determining theappropriate
sentencingincasesthat differ fromthe* heartland” of casesinvolvingfederal crimes. Theinterplay of
statutes, guideline provisions,and caselaw largely definestheparameterswithinwhich courtsmake
departure decisions.

Whilestatutory provisions grant courtstheauthority to depart in casesinvol ving aggravating or
mitigating factorsnot adequately consi dered by the Commissionthat warrant asentenceoutsidethe
applicablerange, guideline provisions have identifiedcertainfactorsthe Sentencing Commission has
characterized asforbidden, encouraged, discouraged or unmentioned groundsfor departure. The
Commission’ spositiononforbiddenandencouragedfactorsisreatively clear. Factorsdiscouraged by the
Commissionhavebeenidentified by courtsasavaidbasisfor departureonly if presenttoan* extraordinary”
or “exceptional” degree. Most caselaw departuredecisionshowever haveaddressed factorsunmentioned
by the Commission.

[ Koon v. United States

InKoonv. United Sates, 116 S. Ct. 2035 (1996), the Supreme Court examined theissueof the
standardof reviewto beapplied by appellate courtsinassessing district court departuredecisions. The
Court unanimously joinedin Justice K ennedy’ sopinionthat an appellatecourt should not review adistrict
court’ sdeparture decisiondenovo, but i nstead shoul dask whether the sentencing court had abusadits
discretion in granting the departure.

Inreachingitsdecision, the Court emphas zed therol ethe Sentencing Commissionhasinmonitoring
district court decisionsandrefining theguideinesto specify precisely when departuresarepermitted. The
Court noted that bef oreadepartureisauthorized, certain aspectsof thecasemust befound unusua enough
forittofall outsidethe heartland of casesinthe sentencing guidelines. TheCourt further noted that
sentencing courtsareprovided “ considerableguidance’ inthisareaby theGuidelinesManual asto which
factorsarelikely or notlikely tomakeacaseatypical. TheCommissionhasalsorecognized somefactors
whichare* encouraged” and whichthe Commission hasnot beenabletotakeintoaccount fully inthe
guidelinessuchasvictim provocation and disruption of agovernmental function. 1d.at 2045. A number
of factorsareregarded by the sentencing guidelinesas* discouraged” suchthat thefactor should beused
onlyinexceptional cases. Thesefactorsarenot ordinarily relevant tothedetermination of whether a
sentenceshould beouts detheapplicableguiddinerange. Examplesincludethedefendant’ sfamily tiesand

1518 U.S. 81 (1996).
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responsibilities, education or vocational skills, and military service. Id. If afactorisoneuponwhichthe
Commi ssionencouragesdeparture, andthat factor isnot takeninto account by theapplicableguideine, a
court may exerciseitsdiscretionanddepart onthat basis, but, if theencouragedfactor isaready takeninto
account theapplicableguideline, or if thefactor isdiscouraged, the sentencing court may depart only if the
factorispresent to anexceptional degreeor insomeother way makesthecasedifferent fromtheordinary
caseinwhichthefactorispresent. Id. Inaddition, anumber of factorssuch asrace, sex, national origin
andreligionhavebeen categorized as* forbidden” considerationsinthedeparturedecision process. Id.
Finally, if afactorisunmentionedintheguidelines, thecourt must, after consideringthe* structureandtheory
of bothrelevant guidelines, andthe guidelinestakenasawhole,” decidewhether itissufficienttoremove
itfromtheheartland cases. 1d. Thecourt must bear inmindthe Commission’ sexpectationthat departures
based on groundsnot mentionedintheGuidelinesManual will be* highlyinfrequent.” 1d. TheCourtaso
stated that whether afactor isapermissiblebas sfor departureunder any circumstancesisaquestion of law,
reviewabledenovo, andthecourt of appeal sneed not defer tothedistrict court’ sresolution of thepoint.
Id. at 2047.

Ultimately, adivided Court held that thedistrict courtinKoon had not abuseditsdiscretionin
making adownward departurebased on (1) thevictim’ smisconduct in provoking thedefendant’ soffenses,
(2) susceptibility toabusein prison, and (3) successive prosecutions. TheCourt found that thedi strict court
had abused itsdiscretion, however, inmaking downward departuresbased on (1) thedefendant’ slow
likelihood of recidivismand (2) thedefendant’ scollateral empl oyment consequencesbecausethosefactors
had been adequately considered by the Commission.

. Departure Analysis Roadmap

Thefollowingflow chart wasdesigned asauser friendly roadmap that outlines, step-by-step, thedeparture
analysisset forthinthe Kooncase: 1) Identify thedeparturefactor; 2) Determinehow thefactoris
characterizedunder the guidelines—forbidden, encouraged, di scouraged, or unmentioned, and; 3)
Determinetheextent of thedeparture. Thestatutory authority, guidelineprovisions, and departurecase
law decisions that follow parallel the steps set forth in the Departure Analysis Roadmap.
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DEPARTURE ANALYSIS ROADMAFP

Departure Standard - 18 USC § 3553(b)

nw Do the Guidelines Characteriz
h.r.- Factor far Depa‘ture Purpnses

Forhidds Encnur Discouraged @

Taken nto
Accaunt

If Factor Preseit to If Factor is Sufficient ta
Excaptional Degres Take Case Dut of Heartland
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Ordinary Case Guidaines)

18 i

Do Not Depart 0O.K. to Depart

Extent of Departure Must Be Reasanable
18USC & 3742(1)(2)

ADDITIONAL KEY POINTS

L Court must specify reasons for
departure and extent of departure

@ It choosing nat to depart, court should
make clear Its declsion ks an Informed,
discrefinhary ans
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[11.  Statutory Authority for Departures
A. 18 U.S.C. § 3553

Althoughthe Sentencing Reform Act of 1984 requiresthat adistrict courtimposeasentencewithin
theapplicableguidelinerangeinanordinary case(18U.S.C. 83553(a)), it doesnot eliminateall of the
district court’ straditional sentencingdiscretion. Rather, it alowsadeparturefromtheguidelinerangeif the
court finds* thereexistsan aggravating or mitigating circumstanceof akind, or toadegree, not adequately
takeninto cons deration by the Sentencing Commissioninformul ating theguidelinesthat shouldresultina
sentencedifferent fromthat described” (18 U.S.C. 8§3553(b)), or whentheguiddinesotherwisespecificaly
provide for a departure.?

B. 18U.S.C. §3742(a), (b)

Beforetheguidelinessystemwasinstituted, afederal criminal sentencewithinthestatutory limits
generdly wasnot reviewableon apped 2 The Sentencing Reform Act of 1984 altered thisschemeinfavor
of limited appellatejurisdictiontoreview federal sentences. Amongother options, it allowsadefendant to
appeal an upward departure, and the government to appeal a downward departure.

V. Guideline Provisions

INn85K 2.00f theU.S. Sentencing Guiddines, theCommissiontracked thedepartureauthority given
todistrictcourtsin Title18U.S. Code 8 3553(b) which providesthat acourtispermitted todepart from
aguideline-specifiedsent enceonly whenitfinds* anaggravating or mitigating circumstancesof akind, or
toadegree, not adequately takeninto considerati on by the Sentencing Commissioninformulatingthe
guidelinesthat shouldresultinasentencedifferent fromthat described.” Oncethisstandardismet, the
district courtshavediscretionary power to determinewhether, and towhat extent, departuresarewarranted.

Thisdiscretionary power islimited, only totheextent that theguidelinesprohibit or limit departures.
For example,forbiddendeparturefactorsare: Sections5H1.10 (Race, Sex National Origin, Creed
Religion, and Soci o-Economic Status), 5H1.12 (L ack of GuidanceasaY outhand Similar Circumstances),
thethird sentenceof 85H1.4 (Physical Condition, Including Drug or Alcohol Dependenceor Abuse, and
the last sentence of 85K 2.12 (Coercionand Duress). Chapter Five, Part K, listsfactorsthat the

2This document does not discuss sentencing below the mandatory minimum under 18 U.S.C.
§ 3553(e) for substantial assistance upon motion from the government.

3Dorszynski v. United States, 418 U.S. 424 (1974) (reiterating the general proposition that once
it is determined that a sentence is within the limitations set forth in the statute under which it is imposed,
appellate review is at an end).
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Commission hasidentified asencouragedfactorsthat may constitutegroundsfor departurebut considers
thislist as non-exhaugtive. TheCommissiona sohasdetermined certaindiscouraged factorsasgroundsfor
departure,althoughrelevant in* extraordinary” or “exceptional” cases: Sections5H1.1(Age),5H1.2
(EducationandV ocationa Skills), 5H1.3 (Mental and Emotional Conditions), 5H1.4 (Physical Condition,
Including Drugand Alcohol Dependenceor Abuse), 5SH1.5 (Employment Record); 85H1.6 (Family Ties
and Responsbilitiesand Community Ties), 5H1.11 (Military, Civic, Charitable, or Pubic Service; Employee-
Related Contributions; and Record of Prior Good Works).

Other specificcommentary within selected guidelineprovisionsandissuesregarding adequacy of
criminal history (84A1.3) also provide encouraged or discouraged grounds for guideline departures.

V. Post-Koon Appellate Court Departure Decisions

Thepower of district courtsto depart wasarguably broadened somewhat by the 1996Koon
decision. AlthoughKoonestablishedanew* abuseof discretion” standardof reviewto beagppliedin
ng district court departuredecisions, Koon permittedcertainkeyissuesto remanintact that were
congdered not to besubject toadeferential standard: (1) Whether thefactor being considered hastaken
the case outsi de the heartl and; (2) whether the Sentencing Commiss on hasa ready takenintoaccount the
factorsthe sentencing court i dentified asabas sfor departure; and (3) whether or not therewasan abuse
of discretion exercised by the district court.

Asthe appellatecourtscontinuedto goply theKoonanays's, and consderedtherdevant guiddine
provisionswhenapplicable, district court decisionsto depart havebeenreversed, affirmed, and, insome
cases, upheld for refusing to depart upward or downward based on various factors.

A. FoRrRBIDDEN FACTORS

The Commission haslistedforbidden departurefactorsthat courtscannot takeinto account as
groundsfor departure: Section5H1.10 (Race, Sex National Origin, Creed Religion, and Socio-Economic
Status), 85H1.12 (L ack of Guidanceasa outhand Similar Circumstances), thethird sentenceof 85H1.4
(Physica Condition, Including Drugor Alcohol Dependenceor Abuse, andthelast sentenceof 85K 2.12
(Coercion and Duress); 85K 2.19 (Post-Sentencing Rehabilitative Efforts).*

B. ENCOURAGED FACTORS

4 Effective November 1, 2000, 85K 2.19 (Post-Sentencing Rehabilitative Efforts) was added as a forbidden

departure factor. The Commission has determined that post-sentencing rehabilitative measures should not provide
abasis for downward departure when re-sentencing a defendant initially sentenced to aterm of imprisonment
because such a departure would (1) be inconsistent with the policies established by Congress under 18 U.S.C. §
3624(b) and other statutory provisions for reducing the time to be served by an imprisoned person, and (2)
inequitably benefit only those who gain the opportunity to be resentenced de novo. This amendment does not
restrict departures based on extraordinary post-offense rehabilitative efforts prior to sentencing.
Departures
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Under 18 U.S.C. 83553(b), the sentencing court may i mpose asentence outside therange
establishedby the applicableguidelines, if thecourt finds* that thereexistsan aggravating or mitigating
circumstanceof akind, or to adegree, not adequately takeninto consideration by the Sentencing
Commissioninformulating theguidelinesthat should resultinasentencedifferent fromthat described.”
Chapter Five, Part K, listssuchfactorsthat the Commission hasidentified asencouraged factorsthat may
constitute grounds for departure but considers thislist to be non-exhaustive.

. Death — 85K 2.1.

I nvoluntaryMandaughter Victim. United Statesv. Terry, 142 F.3d 702 (4th Cir.
1998), cert.denied, 120 S. Ct. 317 (1999), vacated and remanded for further findingsin
accordancewiththedictatesof theguidelineswherethedistrict court departed upward 4
levelsfor the unchargeddeathof aparticipantintheaggressivedrivingthat ledtothe
defendant’ sconvictionfor involuntary mandaughter. Thecourt determinedthat thedistrict
court should havemadefindingsto support thelevel of departure, includingfindingson
whether the defendant’ s recklessness was adequate to establish malice.

KidnapingVictim. United Statesv. VanMetre, 150 F.3d 339 ( 4th Cir . 1998), upheld
upward departureto lifeimprisonment based onthekidnaping victim'’ sdeath. Inthiscase,
thevictimwaskidnapedfor thepurposeof sexual assault and only later did thedefendant
formtheintenttomurder her. Becausethekidnaping guidelinedid not takeinto account
thesefacts, an upward departuretolifeimprisonment based onthekidnaping victim'’ sdeeth
was not an abuse of discretion.

. ExtremePsychological Injury— 85K 2.3. United Satesv. Helbing, 209 F.3d226 (3d Cir.

2000), heldthat thedistrict court did not abuseitsdiscretionindeparting upwardtwolevel sfor
emotional andpsychologica injuriescausedtovictimsinafraud caseinvolving embezzlement from
apensionfundandwirefraud. Thevictimsincurredthehumiliation of beingforcedto seek work
at anadvanced ageandrely onhelpfromfamily members, thetraumathat comeswithlosingone' s
savings, andthepsychol ogica damageresultingfromresi sting durs, threats, frivol ouslawsuits, and
pressure from tax authorities.

S
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United Satesv. Jacobs, 167 F.3d792(3d Cir.1999), vacated and remanded a5-level

upward departureunder 85K 2.3for “ extremepsychological injury” becausethedistrict
court didnot findthat thevictim’ spsychological injury was* much moreseriousthanthat
normally resultingfromthecommisson” of thecrimeof aggravated assault, afindingthatis
aprerequisitefor adepartureunder 85K 2.3. Thedistrict court focused onaportionof the
guidelinethat explainsthetypesof situationswhichmay risetothelevel of psychol ogical

injury without making thepreliminary finding of injury beyond theheartland of injuriesfrom
the same offense.



S Extreme Psychological Injury Resulting from Bank Robbery. United States v.
Sawyer, 180F.3d1319(11th Cir. 1999), upheld a2-level upward departurefor extreme
psychol ogicd injury (85K 2.3) tobank tellerswhowereempl oyed at thebank thedefendant
robbed. Thecourt noted that adeparturefor extremepsychological injury iswarrantedif
itis" muchmoreseriousthanthat normally resulting fromcommissionof theoffense” More
thantwo andone-half yearsafter the robbery, the victimsstill did not fed safeat work,
wereespecially cautiousentering andleavingthebank, and hadrestricted their daily
activities. Uponextensivereview of therecord, thecourt foundthat thedistrict courtdid
not abuse its discretion in departing two levels upward for extreme psychological injury.

Abduction or Unlawful Restraint— 85K 2.4. United Satesv. Footman, 215 F.3d145( 1st
Cir.2000), upheldanupward departurebased on theabduction of twominorsinfront of fellow
prostitutesontwo separateoccas onsduringaconspiracy totransport women acrossstatelinesfor
thepurposeof progtitution. TheabductionsoccurredinNovember, 1996 and February, 1997. The
record of evidencesupported theconclusionthat defendant carried out theseattacksinfront of
other prostitutesinorder tosendamessage. Sincetheabductionsoccurredduringthetimeperiod
of the conspiracy andclearly “facilitated” thecommiss onof theconspiracy, anupward departure
under 85K 2.4 was warranted.

Disruption of a Government Function — 85K 2.7.

S Departure Based on Defendant’ s Fraudulent Medicare Scheme. United Sates v.
Regueiro,2001 WL 98549 (11thCir.,Feb.6,2001), af firmed anupward departure
based onadisruptionof governmental function becauseof defendant’ sfraudulent medicare
scheme. Thecourt noted that eachtimeoneof themorethan 100 nursing groupsthat the
defendant hel ped organi zeand establishfraudulently billed Medicare, thegovernment lost
fundsthat it otherwisecould haveusedtoprovidemedical caretoeligibleMedicare
patients. Throughthefraudulent billingandthelossof over $15 million, thosemonieswere
no longer available for the medical care of the personsin this program.

S Departure Based on Defendant’ sl nvolvement in Police Scandal. United Statesv.
Baird, 109F.3d856(3d Cir.),cert.denied, 118 S. Ct.243(1997), af firmedanupward
departurebasedonconsiderationof underlying countsdi smissed pursuanttoaplea
agreement. Thedistrict court foundthat thedefendant'sinvolvementinalargepolice
corruptionscandal in Philade phiacaused asignificant disruption of governmenta functions
pursuant to 85K 2.7 and warranted an upward departure.

S Extent of Departure Based on Disruption of Government Function. United Sates
v.Horton, 98 F.3d 313 (7th Cir.1996), reversedin part an upward departure and
remandedfor adeterminationof the extent of thedeparture® inview of thescant grounds
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Departures

articulated.” Thebasisfortheupwarddeparture, that thedefendant’ sconduct resultedin
asignificant disruption of a governmental function, was affirmed.

ExtremeConduct — 85K 2.8. United Satesv. Davis, 170F.3d 617 ( 6thCir.),120S.Ct.151
(1999), affirmedan 8-level upwarddeparturefor extreme conduct basedonatelemarketer’s
extremely demeaning conduct toward hisvictims, notingthat, althoughtherewasno seriousphysical
injury, therewasanintentiond infliction of psychicinjury. Thecourt of gpped sreversedtheupward
departureonthe samebasisfor acodefendant whothedistrict court had described asusinga
“friendly demeanor that resulted in psychological harm to his victims.”

S Second DegreeMurder Case. United Satesv. Roston, 168 F.3d 377 ( 9th Cir.), cert.
denied, 120 S.Ct.11(1999), affirmeda7-level upward departureunder the* extreme
conduct” provisionof thesentencingguidelines(85K 2.8). Thecourt noted that evidence
presentedat the sentencing hearing showed that thedefendant severely beat and strangled
hiswifebeforethrowing her body overboard onthefina night of their honeymoon cruise.
Ascomparedto other second-degreemurder cases, theseverity of thecrimeandthe
unusually cruel circumstancesof thedeath of thedefendant’ swifewarranted anupward
departure of seven levels.

Victim’sMisconduct — 85K 2.10. United Statesv. LeRose, 219 F.3d 335 (4th Cir. 2000),
reverseddistrict court’ sdownward departurefor victimmisconduct wherethebank’ sdelay in
confronting thedefendantsabout thehandling of their accountsin noway goaded thedefendantsinto
launchingacheck-kiting scheme. Thecourt notedthat 85K 2.10 providesthat in casesof non-
violent offenses, “ provocationand harassment” of thedefendant by thevictimmay warranta
departurefor victimmisconduct. Defendant’ slack of action neither provoked nor ledtothefraud
and was not conduct that was contemplated by 85K 2.10.

L esser Harms— 85K 2.11. United Satesv. Clark, 128 F.3d122(2d Cir.1997), remanded
for reconsiderationthedistrict court’ sdenial of downward departurebased onthelesser harms
paragraphof 85K 2.11 for afelonwhohadillegally purchased afirearmfor hisbrother. Thecourt
notedthat the second paragraph, whereadefendant’ sconduct might not havecausedtheharm
sought to be prevented, might have applied, and thedistrict court may havemisunderstoodits
authorityto depart. SeealsoUnited Statesv. Bernal, 90 F.3d 465 (11™" Cir.1996) (affirmeda
downward departurebased onafinding that defendant’ sconduct did not threatentheharm sought
to be prevented by the statutes of conviction).

Coercionand Duress— 85K 2.12. United Statesv. Gallegos, 129 F.3d 1140 (10th Cir.
1997), vacatedand remanded adownward departurebased, among other things, on coercion,
wherethe only evidence was the defendant’ s comment that shewouldnottestifyagainsta
codefendant becauseshewasscared. Coercionmustinvolveathreat of physical injury, substantial

damage to property or similar injury, and it must also occur at the time of the offense.
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Diminished Capacity— 85K 2.13. United Satesv. Valdez, 158 F.3d 1140 (10th Cir.1998),
af firmeddistrict court’ srefusal to depart downwardfor non-violent offense, under 85K 2.13, where
defendant committed bank robbery while suffering from significantly reduced mental capacity.

S Volitional Impairment. United Statesv. McBroom, 124 F.3d 533 (3d Cir.1997),
vacated and remanded wherethedistrict court failedto makeafactua findingregardingthe
possibility that thedefendant suffered fromavalitiona impa rment which prevented himfrom
controlling hisbehavior or conformingtothelaw. Theappellatecourt agreedwiththe
defendant that thedefinition of “ significantly reduced menta capacity” containedavolitiona
component not adequately considered by the district court whendetermining the
defendant’ s eligibility for adownward departure pursuant to 85K 2.13.

PublicWelfare— 85K 2.14. United Satesv. Nathan, 188 F.3d 190(3d Cir.1999), reversed
and remanded an upward departure based on thedefendant’ sactionsbeing considered athreat to
nationa security. Therewasnot evidenceintherecordto show that confidential informationwas
disclosedtoRussiaor theUkraineby thedefendant. Thedistrict court foundthat defendant’s
conduct created anational security risk despiteinsufficient evidencetosupportitsconclusion. The
court determinedthat thedistrict court clearly erredin departing upward based onfindingscontrary
totherecord. Seealso, United Satesv.Hardy, 99 F.3d1242 (1st Cir.1996) (affirmedan
upward departure based on defendant’ spers stent ten-year history of violent antisocial behavior and
dangerous gang-related conduct underlying the offense).

VoluntaryDisclosur eof Offense— 85K 2.16. United Statesv. Jones, 158F.3d492( 10th
Cir.1998), upheldadownward departurebasedin part onthedefendant’ svoluntary disclosureof
factsunderlyinghisfal sestatementsoffense. Whilethedefendant wasnot motivated by the
knowledge that discovery of hisoffensewasimminent, asrequiredfor departureunder 85K 2.16,
theoffensewasnonethel esslikely tobediscovered. Thus, thecircumstancesfall under theexpress
provisionsof 85K 2.16. Thefact that thedefendant received a3-level downward adjustment for
acceptanceof responsibility doesnot precludedepartureonthisbasis; theacceptancereductionis
easily achieved where the defendant enters atimely guilty plea.
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Aberrant Behavior — §5K 2.20.°

Dismissed and Unchar ged Conduct — 85K 2.21. 6

SpeciFiIc COMMENTARY DEPARTURES

Specificcommentary under sel ected guidelinesset forthin Chapter Two and Chapter Threeprovide

encouraged grounds for upward or downward departures.

First DegreeMurder — 82A1.1. United Satesv. Nichols, 169 F.3d 1255 ( 10th Cir .), cert.
Oenied, 1999 WL 462439 (Oct. 12, 1999), upheldthedistrict court’ srefusal to depart based on
the defendant’ scontentionthat hedid not causedeathintentionally or knowingly, pursuant to
§2A1.1, comment. (n.1). Nicholsarguedthat thedistrict court wasrequiredfirst tomakefindings
regarding the defendant’ s mental stateinitsdeterminationwhether adownward departureis
appropriate. Thecourt of appeal sheld that nothingintheguidelinerequiresthedistrict courtto
make any such findingsbef ore deciding whether to depart, disagreeing withUnited Statesv.
Prevatte, 16 F.3d 767, 784 (7th Cir.1994).

Involuntary M anslaughter (Excessive Recklessness) — §82A1.4. United Satesv.
Whiteskunk, 162 F.3d 1244 (10th Cir.1998), uphelda3-level upwarddeparturefor excessive
recklessnessbased onthecourt’ sfinding that defendant’ sconduct exceeded recklessbehavior, and
thereforeexceededtheguiddlines. Thedefendant wasconvicted of involuntary mandaughter. The
court citedcertainfactorsthat took defendant’ sconduct of drivingwhileintoxicated out of the
heartland of typical i nvoluntary mandaughter cases. shehad ablooda cohol content that wasmore

SEffective November 1, 2000, §5K2.20 (Aberrant Behavior) was added as an encouraged basis
for a downward departure in an extraordinary case if the defendant’ s conduct constituted aberrant
behavior. The Commission attempted to dightly relax the “single act” rule and provide guidance and
limitations regarding what can be considered aberrant behavior. This policy statement provides that the
court may not depart below the guideline range on this basis if (1) the offense involved serious bodily
injury or death; (2) the defendant discharged a firearm or otherwise used a firearm or a dangerous
weapon; (3) the instant offense of conviction is a serious drug trafficking offense; (4) the defendant has
more than one criminal history point, as determined under Chapter Four (Criminal History and Criminal
Livelihood); or (5) the defendant has a prior federal, or state, felony conviction, regardless of whether the
conviction is countable under Chapter Four.

®Effective November 1, 2000, §5K2.21 (Dismissed and Uncharged Conduct) was added as an
encouraged basis for an upward departure to reflect the actual seriousness of the offense based on
conduct (1) underlying a charge dismissed as part of a plea agreement in the case, or underlying a
potential charge not pursued in the case as part of a plea agreement or for any other reason; and (2) that

did not enter into the determination of the applicable guideline range.
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thantwicethelegal limit, that shehad sustained prior convictionfor drivingwhileintoxicated, and
that she had at |east three opportunities to correct her behavior.

Extortion—82B3.2. United Statesv. Cuddy, 147 F.3d1111 (9th Cir.1998), uphelda2-level
departurebasedonanapplicationnotetotheextortionguideline, which statesthat an upward
departuremay bewarrantedif the offenseinvol vedathreat toafamily member of thevictim.
Thedefendantswereconvicted of interferencewithinterstatecommerceby threatsof violenceafter
kidnaping thedaughter of ahotel owner and demanding ransom. Thevictim of theextortionwasthe
hotel owner and the defendants explicitly threatened his daughter’s life.

UnusuallyHighPurityl evel of Her 0oi n—82D1.1. United Satesv. Cones 195F.3d941( 7th
Cir.1999), reversed an upward departurebased ontheconversionof traditiona street-level purities
from250gramsof 70 percent pureheroin. Eventhoughthecourt reversedtheupward departure,
itfoundthat theonly functionof ApplicationNote9to 82D1.1istodeterminewhether ahigher
sentenceisprobativeof thedefendant’ sroleor positioninthechainof distribution. Whenhigher
purity impliesahigher rol ei nacrimina organization, departureshould belimited tothenumber of
levelsthat could beawardedunder 83B1.1. Thecourt notedthat statutesand guidelinesallow
conversionto auniform purity for PCPand methamphetamine, andtheguidelinesnow alow a
conversionfor LSD. For drugsother than L SD, PCP, and methamphetamine, the sentencemust
be cal cul atedwithout an adj usmenttoauniformpurity level. SeealsoUnited Satesv. Doe, 149
F.3d634(7th Cir.1998), cert.denied, 119 S. Ct. 260 (1998) (af fi rmed 6-level upward departure
to account for the concentrated form of heroin involved).

LargeQuantitiesof Drugs— 8§2D2.1. United Satesv. Warren, 186 F.3d358 (3d Cir.
1999), reversedanupwarddeparturebasedonlarge quantitiesof drugsinvolvedinasmple
possession case, although such factor wasencouraged asagroundsfor upward departureinthe
Commentaryunder 82D2.1. The district courtreliedinpart on ApplicationNote1to82D2.1
whichstates”. . . Wherethecircumstancesestablishintended consumption by aperson other than
the defendant, an upward departuremay bewarranted.” Thecourt found, based ontherecord, that
the defendant did not intend f or anyoneto consumethelargequantitiesof drugsbut only intended
to turnthosedrugs over to government agentsand di dso. Insuchastuationthecourt concluded
that thedistrict court abuseditsdiscretioninutilizing Application Note 1 of 82D2.1 or 85K2.0as
a basis for an upward departure based on quantity of drugs.

Fraud—82F1.1. United Satesv.Robie, 166 F.3d444 (2d Cir.1999), vacated asentence
whereinthe distri ct court had erroneously baseditscal cul ation of lossonthegaintothedefendant.
Onremand, thedistrict court wasinstructedto depart under Note11 of 82F1.1whichstates
“wherethel ossdetermineddoesnot fully capturethe harmful ness of theconduct, anupward
departuremay bewarranted.” ThePostal Servicewasthevictim of defendant’ s theft of mi sprinted
postal stampssoldto stampcollectors. No“direct” losswassuffered by thePostal Servicesince
the no valueattached tothestampsbeyondtheir destruction. Thered butintangiblelossintheform
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of embarrassment and the gppearanceof incompetencethat inflicted the Postal Servicewarranted
an upward departure under this provision. See also

United Statesv. Sockheimer, 157 F.3d 1082 (7th Cir.1998),cert.denied119S.Ct. 1127
(1999)(reversed and remanded for reconsi deration adownward departure based ontheeconomic
reality of theintendedloss); United Statesv. Wells, 101 F.3d 370 (5" Cir.1996) (affirmed
upward departurebasedonNote11, 82F1.1, regarding substantial harmtovictimsstemmingfrom
acredit card scheme).

. Number of FalseDocuments— 821 2.1. United Satesv. Velez, 168 F.3d 1137 ( 9th Cir.
1999), reversed an upward departurebased onthenumber of fal sedocumentsinvolved. Thecourt
of appea sheldthat thelanguagein 82L 2.1 (b)(2) indi cated that the Commi ssion had considered
situationsinwhichthenumber of documentsexceeded 100. Thecourt of appeal sfurther stated
that the subsequent additionof applicationnote5under 821 2.1, whichallowedfor anupward
departure on these grounds, did not change the court’ s analysis.

. HateCrimeMotivation or VulnerableVictim—83A1.1. United Satesv. Brown, 145F.3d
477 (6thCir.1998), upheldanupward departurebased ontheageof telemarketing victims.
Congressexpressedtheview, manifestedinthe Senior CitizensAgaing Marketing ScamsAct, that
the guiddinesdo not sufficiently punishthedefendantswhotarget theelderly. Thecourt notedthat
such offensebehavior isnot adequately accounted for by relevant conduct, roleintheoffense, or
vulnerable victim adjustments.

. Aggravatingor Mitigating Roleinthe Offense— 883B1.1and3B1.2. United Satesv.
Romualdi, 101 F.3d971(3d Cir.1996), reversedadownwarddeparture basedonafindingthet
thedefendant'sconduct, possession of child pornography, wasana ogoustoasituationqualifying
for amitigatingrolereduction. Accordingtotheappellatecourt, becausethedefendant pleaded
guilty to possessionof child pornography, an offensenot requiring concerted activity, themitigating
rol e adjustmentisnot availableby anal ogy or otherwise. Seealso United Satesv. Cali, 87 F.3d
571 (1st Cir.1996)(affirmedanupwarddeparturebased on afindingthat the defendant’ s
management of theassetsof alarge-scal ecriminal enterprisewasoutsidetheheartland of the
aggravated role adjustment).

Other encour ageddeparturefactor sbased on specificcommentarynot mentioned abovear e
8§82A3.1-2A3.4 (upwarddeparturemay be warrantedif defendant’ scriminal historyincludesaprior
sentencefor conduct thatissimilar totheinstant offense); 82B 3.1, Note5 (upward departuremay be
warrantedif defendant intendedto murder victim); 82D 1.1, Note 14 (downward departuremay be
warrantedif defendant’ sbaseoffenselevel is36, if thebaseoffenselevel overrepresentsdefendant’ s
culpability incriminal activity, andif defendant qualifiesfor amitigating roleadjustment under 83B1.2);
82D1.1,Notel5(downward departurefor defendant’ spurchaseof agreater quantity of drugsthan
defendant iscapabl eof actually supplying during areversesting); 82D1.7, Note 1 (upward departurefor
large scal edeal er; downward departure for of fense committed not for pecuniary gain); 82D2.3,
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Background Commentary (downward departureif noor only afew passengerswereplaced at risk;
upwarddepartureif deathor seriousbodily injury of alargenumber of personsoccurred butisnot
accuratelyreflectedinresulting offenseleve); 82L 1.1, Note 3(wheredienwassmuggled by defendant
knowingthat thealienintended to engagein seriouscrimind activity, upward departuremay bewarranted);
821.1.1,Note4 (if offenseinvolved morethan 100 aliens, upward departuremay bewarranted); 821 1.2,
Note 3 (defendant’ s repeated prior instances of deportation may warrant an upward departure).

Sections2M 4.1,2M 5.1, Comment. (if offensewascommitted duringtimeof war or armed conflict
upward departuremay bewarranted); 82N 1.1 (of f ense posedrisk of death or seriousbodily injury, menta

damage or psychological damageto numerousvictims, or property loss, upward departuremay be
warranted; otherwise, whereno suchrisk wasposed, downward departuremay bewarranted); 88 2N 1.2,
2N1.3,2N2.1,Comment.(offenseposedrisk of deathor seriousbodily injury, mental damageor
psychologica damageto numerousvictims, or property |oss, upward departuremay bewarranted); 82P1.1,
2P1.3,2Q1.1,Comment.(if deathor bodilyinjuryresulted, upwarddeparture may be warranted);
82Q1.2, Note9 (upward departuremay bewarranted wheredefendant previously engagedinsimilar
conduct established by civil adjudication or hasfailed to comply withan administrativeorder); 83A1.1,
Note4 (if subsectionenhancement under theguidelineappliesand defendant hasaprior sentencefor an
offenseinvolvingavulnerablevictim,upwarddeparture may be waranted); 83A 1.2, Note 2(upward
departuremay bewarrantedincasesinvolvingcertainhigh-leved officids, suchasthePresidentand Vice
President, toreflect potential disruption of governmental function);83A 1.3, Note 3(if restraintwas
aufficiently egregious, upward departuremay bewarranted); 83B 1.4, Note 3(upwarddeparturewarranted
wheredefendant usedor attemptedto use morethan onepersonlessthan 18years);83C1.2,Note6
(wherethereisahigher degreeof cul pability anupward departureabovethe2-level increase permitted
under this guideline may be warranted).

CRIMINAL HisTORY DEPARTURES (CHAPTER FOUR)

Theguideinessuggest that in cons dering adeparturefor adequacy of crimina history category, the
court use, asareference, theguiddinerangefor adefendant with ahigher or lower criminal history category.
If, for exampl e, thecourt concludesthat Criminal History Category 111 underrepresentstheseriousnessof
thedefendant’ scriminal history, thecourt shouldl ook totheguidelinerangespecified for adefendant with
Criminal History Category 1V toguideitsdeparture. 84A 1.3, p.s. Thesedeparturesarereferredtoas
horizontal, because they move along the horizontal axis of the Sentencing Table.

Wherethe court determinesthat theextent and natureof thedefendant’ scriminal history, taken
together, aresufficient towarrant an upward departurefrom Criminal History Category V1, thecourt should
structurethedepartureby movingincrementally down thesentencing tabletothenext higher offenselevel
inCriminal History Category V1 until it findsaguidelinerangeappropriatetothecase. 84A1.3,p.s. Some
examples of appellate court analyses of criminal history departures follow:
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Departures

Departing Horizontally to Reflect the Seriousness of Offense Conduct. United States v.
Lawrence, 161 F.3d 250 (4th Cir.1998),cert.denied, 119 S.Ct.1279(1999), and appeal
after remand, United Satesv. Lawerence, 2000WL 49461 (4th Cir. 2000), reiteratedFourth
Cir cuit methodology for crimina history departures. A sentencing court candepart tothenext
higher category and moveontoastill higher category only uponafinding that thepreviouscategory
failed adequately toreflect theseriousnessof thedefendant'srecord. 1f thecourt getstolevel VI
and gtill findsthe sentencing optionsinsufficient, thedistrict court may depart totheguidelinerange
applicableto career offenderssimilar tothedefendant if defendant’ sprior criminal recordis
sufficiently seriousto concludethat heshould betreated asacareer offender. SeealsoUnited
Satesv.Boe, 117 F.3d830(5th Cir. 1997) (reversed and remanded upward departure to
Category V| toreflect seriousnessof defendant’ spast conduct without district court first considering
intermediate categories required to justify Category VI Range).

Criminal History Category Did Not Adequately Reflect Seriousness of Offense.

S United Satesv. Gallagher,223F.3d 511 ( 7th Cir.2000), af firmedanupwarddeparture
from crimina history category V to V1 based onfindingsthat arson defendant’ scriminal
history category did not adequately reflect defendant’ scommission of anuncharged murder,
andother past unchargedcrimes. Thecourt agreedwiththedistrict court’ sfindingsthat,
basedonapreponderanceof the evidence, the defendant had multiple motivesfor
committing themurder and wastheonly suspect with theopportunity tocommit thecrime.
The evidencefurther supportedthe upwarddepartureasmoreaccuratel yreflecting
defendant’ s true criminal history.

S United Statesv.Herr,202 F.3d1014 (8th Cir.2000), heldthat thedistrict court did not
abuseitsdiscretion by departing upwardfor purposes of deterrence based on the
defendant’ sprior dissmilar convictions, eventhough prior convictionswerenot sufficiently
asseriousastheinstant offense. Thedefendant’ srepeated violations, including convictions
for failureto appear andresstingarrest, showed thedefendant’ sdisrespect for thelaw and
provided support that leniency towards the defendant had not been effective.

Armed Career Criminal Status Overrepresents Seriousness of Criminal History. United
Statesv.Ruckers, 171 F.3d1359 (11th Cir.),cert.denied, 120 S. Ct. 426 (1999), reversed a
downward departuremadeonthegroundsthat thedefendant’ sprior convictionsfell withinthe
statutory definitionof seriousdrug offensesbut only involved small amountsof drugsandtherefore
were“very minor.” Thecourt notedthat thedefendant’ sprior stateconvictionsfor possessionwith
intent to distributecocai ne constituted seriousdrug offenseswithinthemeaning of 18U.S.C.
§8924(e)(2)(A)(ii) and, therefore, thedefendant fell withinthe 84B 1.4 Armed Career Offender
Guideine. Thecourt of apped srejected thedeparturedownward reasoning that asentencing court
may not look behindthefactsof aprior convictionto concludewhether adownward departureis
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warranted onthegroundsthat theoffenseinvolved only asmall amount of drugsandthereforewas
not serious.

. UncountedForeign Convictions. United Satesv. Fordham, 187 F.3d344 (3dCir.1999),
affirmed an upward departure based on thedefendant’ sforeign convictionwhichwasnot counted
incriminal history. Thedistrict courtfoundthat thedefendant’ sCriminal History Category |
significantly underrepresented the seriousnessof thedefendant’ scriminal history and departedto
category Il basedontheuncountedforeign conviction. Theappellatecourt concludedthat the
district court waswithinitsdiscretiontoholdthat theforeign convictionwasfair and upheldthe
departure.

. SubsequentlyDismissed Charges. United Statesv. Millsaps, 157 F.3d989 (5th Cir.1998),
held that an upward departure based on charges in the superseding indictment that were
subsequently dismissed did not violatedueprocess. Thecourtreliedonanearlier decison,United
Statesv. Ashburn, 38 F.3d803 (5th Cir.1994), cert.denied, 115 S. Ct. 1969 (1995), inwhich
it statedthat 84A 1.3 expressly authorizesthe Court to consider “ prior adult criminal conduct not
resulting in aconviction.”

. Commission of Additional Offenses Whileon Supervised Release. United States v. King,
150 F.3d644( 7th Cir.1998), approved an upward departureunder 84A 1.3 for thecommission
of five bank robberies while on supervised release from earlier conviction for bank robbery.

. Excessive Number of Criminal History Points United States v. Melgar-Galvez, 161 F.3d
1122 (7thCir.1998),upheldal-level upwarddeparturebasedondistrict court’ sbelief that
defendant’ sexcessnumber of criminal history points(18) wasnot adequately reflectedinhis
assigned criminal history category.

. Similar Prior Conviction Not AdequatelyConsidered. United Statesv. Ward, 131 F.3d335
(3dCir.1997), affirmedan upward departurebased onaprior sexua assault for adefendant being
sentencedfor kidnaping and sexual assault. Theprior similar convictionwasnot adequately
consderedinthedefendant’ scriminal history becausethedifferencebetweenaconvictionfor an
offenseresultinginaterm of imprisonment of morethan oneyear and aconvictionfor aprior sexua
assault was not taken into account.

SUBSTANTIAL ASSISTANCE (85K 1.1)7

A more extensive analysis of departures under §5K 1.1 is provided in USSC's publication

“Substantial Assistance Departures’ Case Law.
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Substantial assistanceisarecognized groundfor departureunder 85K 1.1 upon motion of the
government stating that thedefendant hasprovided substantial assi stanceintheinvestigation or prosecution
of another person who has committed an offense.

. Substantial Assistance in the Absence of Government Motion. United Statesv. Solis, 169
F.3d224(5th Cir. 1999), reversed thedownward departurethat wasbased onthedefendant’ s
substantia ass stancewherethegovernment filednomotion. Thecourt heldthat 85K 2.0 doesnot
afforddistrict courtsany additional authority to consider substantial assistancedepartureswithout
aGovernment motion. SeealsoUnited Satesv. Abuhouran, 161 F.3d206 (3d Cir.1998),
cert.denied, 119 S. Ct. 1479 (1999) (held that thedistrict court doesnot havetheauthority, under
85K 2.0, togrant adownward departure based on thedefendant’ ssubstantial assistanceinthe
absence of a government motion under 85K1.1).

S United Satesv. Cruz-Guerrero, 194 F.3d1029,1031 (9th Cir.1999), reversedthe
downward departurethat wasbased on substantial assistancetothegovernment wherethe
government had not moved for suchdeparture. Thecourt relied onthegoverningguideline
regarding departuresfor substantial assistance, 85K 1.1. Section5K 1.1 requiresamotion
to befiledby thegovernment for consideration of thedefendant’ ssubstantial assi stance.
The court reinforceditsinterpretationof 85K 1.1 to mean that, in the absence of
arbitrarinessor unconstitutional motivationonthepart of thegovernment, adistrict court
may not depart downwardfromthe guidelinesfor substantial assistanceunlessthe
government moved for such a departure.

C. DIsCOURAGED FACTORS

TheCommission hasdetermined that thefoll owing specific offender characteristicsarenot ordinarily
relevant to the determination of whether a departure shouldbe granted, but may be relevant in
“extraordinary” or “ exceptiona” cases. Sections5H1.1(Age), 5H1.2 (EducationandV ocationd Skills),
5H1.3 (Mental and Emotional Conditions), 5H1.4 (Physical Condition, Including Drugand Alcohol
Dependenceor Abuse),5H1.5 (Employment Record); 5H1.6 (Family Tiesand Responsibilitiesand
Community Ties),5H1.11 (Military, Civic, Charitable, or Pubic Service; Employee-Rel ated Contributions;
Record of Prior GoodWorks), and5H1.12 (L ack of GuidanceasaY outhand Similar Circumstances).
Inaddition, 28U.S.C. §994(e) requiresthe Commissiontoassurethat itsguidelinesand policy statements
reflect thegenera ingppropriatenessof cons deringthedefendant’ seducation, vocationd skills, employment
record, family tiesand responsi bilitiesand community tiesin determining whether aterm of impri sonment
should be imposed or the length of aterm of imprisonment.

. Age(85H1.1). United Satesv. Marin-Castaneda, 134F.3d551 (3d Cir .),cert.denied, 118
S. Ct. 1855(1998), upheldadistrict court’ sdecisionthat it lacked authority to depart based in part
on the defendant’ s age, 67, absent some extraordinary infirmity.
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Physical Condition, Including Drug or Alcohol Dependence or Abuse (85H1.4).

S

Defendant’ sDeafness. United Satesv. Russell, 156 F.3d 687 ( 6th Cir.1998), held
that the defendant’ s deaf nessdidnot qualify himfor downward departureunder the
guidelinesfor extraordinary physca impairment wherethedefendant did not alegethat
prison serviceswereinadequateto accommodatehisdisability or that hewasnot protected
against attackers.

Defendant’ sDrug Addiction. United Statesv. Webb, 134 F.3d403 (D.C.Cir.),on
remandto1998 WL 93052 (1998), hel dthat the defendant’ sdrug addiction could not
formabasisfor downwarddeparture. Thedistrict courtidentified thedefendant’ sdrug
addictionasthe*” principa mitigating circumstance’ that took thecaseouts detheheartland
of theguidelinefor drugdistribution. Thecourt, inapplyingtheKoonanayss, dated that
drug dependency or usewas afor bidden departureunder theguidelinesand shoul d not
have beengranted. Thedefendant pled guilty todistributionof morethan 50 gramsof
crack cocaineinasingletransaction, not to asmall-timepurchaseor possession. That
singletransaction placed thedefendant withinthe* heartland” of distribution casesfor 50
grams of more of crack cocaine.

Employment Recor d (85H 1.5). United Satesv. Jones 158F.3d492( 10th Cir.1998), upheld
adownward departurebasedin part of thedefendant’ slong-termwork history inaneconomically
depressed areawith few employment opportunitiesaswel | asontheadverseimpact incarceration
woul d haveon hisfutureemployment prospects, inlight of thecommunity inwhichhelives. The
court noted that the Supreme Court inkoon okayedconsiderationof collateral employment
consequences. “ A factor may beconsideredintheaggregateif itis‘ atypical’ eventhoughit may
not be sufficient, in and of itself, to support a departure.

Family Tiesand Responsibilitiesand Community Ties (85H1.6).

S

FamilyTies. United Statesv. Sweeting,213 F.3d95 (3d Cir.2000), reversedal2-
level downward departurebased on defendant’ ssingleparent statusand theadverseeffect
defendant’ sincarcerationwould haveondisrupting thefamily unitanditseffect ontheol dest
childafflictedwithaneurological disorder. Disruptionsof thedefendant’ slifeand
concomitant difficultiesfor thosewho depend onthedefendant, areinherentinthe
punishment of theincarceration. Thecourt further noted that defendant’ sstatusasasingle
parent doesnot meet thethreshold of “ extraordinary” when comparedtoinnumerablecases
inwhichsingleparentscommit crimes. SeealsoUnited Satesv. Sorel, 145F.3d 528
(2d Cir.1998)(reversedadownward departurebased ontheuniqueresponsibility the
defendant,asaHasidic Jew, borefor hischildren’ sdesirability asmarriagepartners
because of hisincarceration); United States v. Wilson, 114 F.3d 429 (4th Cir.
1997)(reversed adownward departurebased onfamily ties dueto defendant’ sdecision
to keep the out-of-wedlock baby he fathered).
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Family Circumstances. United Sates v. Wright, 218 F.3d 812 (7th Cir. 2000),
vacated adownward departurebased ontheadverseeffect thel ost of aremaining parent
toimprisonment will haveon defendant’ schildren. Thecourt noted that reducing asentence
toassist achild’ sdevel opment makesmost sensewhentherangeislowtobeginwithand
asmall departureallowstheparent to providecontinuing care. Thecourt concludedthat
adownward departurefor extraordinary family circumstancescannot bejustifiedwhen,
evenafter reduction, thesentenceissolongthat rel easewill cometoolateto promotethe
child’swelfare. SeealsoUnitedSatesv.Faria, 161F.3d761(2d Cir.1998)(vacated
adownward departurebased onthehardship defendant’ sincarcerationwould haveonthe
children); United Satesv. Archuleta, 128 F.3d 1446 (10th Cir.1997)(reverseda
downwarddeparturefor family circumstanceswheretherewasno onebut thedefendant,
asingle parent, to care for histwo children and his diabetic mother).

Extraordinary Family Circumstances. United Statesv. Owens, 145 F.3d923 (7th
Cir.1998), heldthat it was not error to depart downwardfor extraordinary family
circumstanceswherethedefendant’ scommon-law wifeand childrenwould havetogoon
publicassi stance; whilethecasewasnot themaost compelling for departure, thecourt of
appeal s refused to second-guess the district court’ s decision.

. Military, Civic, Charitable, or Public Service; Employment-Related Contributions; Record
of Prior Good Works (§85H1.11).

S

D.

Exceptional Civic Involvement. United Statesv. Crouse, 145 F.3d 786 (6th Cir.
1998), heldthat thedefendant’ sexceptional civicinvolvement wassufficient totakethe
case out of the heartland of white collar offenders.

Extensive CharitableActivities. United Statesv. Woods, 159 F.3d 1132 (8th Cir.
1998), upheldal-level downwarddeparturefor thedefendant’ sextensivecharitable
activities: thedefendant brought twotroubled youngwomeninto her home, includinga
former empl oyeewho had stolenfromher, and paidfor themtoattend privatehigh schoal.
Bothwomen becameproductivemembersof society. Thedefendant dsoassstedanelderly
friendto movefromanursinghometo apartment and hel ped carefor him sothat hecould
live out his remaining years with greater independence.

UNMENTIONED FACTORS (85K 2.0)

Pursuant to 85K 2.0 any casemay involvefactorsinadditiontothoseidentified that havenot been
givenadequatecons deration by the Commission. Presenceof any suchfactor may warrant departurefrom
theguidelines, under somecircumstances, inthediscretion of thesentencing court. Such* unmentioned
factors” arefactorswhichhave no semantic or practica equivaent or substituteintheguideinesandno
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mentionedfactor addressesit. Thecourtshavereversed or affirmed departuresbased onanumber of
unmentioned factors:

. Alienage. United Satesv. Garay, 235 F.3d230 (5th Cir.,2000), upheldthe district court’s
refusal to depart downwardonthe basisof defendant’ sdienage. Thedistrict court atedthat there
wasnothing “atypical” about defendant’ s casethat wouldtakeit outside the " heartland” of
immigration casestowhichtheguidelineapplied. Thecasesuponwhichdefendantreliedwere
notedby the court of appeal sascaseswhichinvolvedaliensconvicted of crimesother than
immigrationcases. Thecourt determinedthat defendant’ sstatusasadeportablealien, asan
inherent element of hiscrime, hasalready been considered by the Commissioninformulatingthe
applicable guideline.

. Extraordinary Physical Impairment. United Satesv. Albarran, 233 F.3d 972 (7th Cir.
2000), upheldthe district court’ s refusal to depart downward onthe basis of defendant’s
extraordinary physica impairment rel atedto hisheart condition. Thedistrict court whenconsidering
adeparturebaseduponaphysical impairment “ must ascertain, through competent medical
testimony, that the defendant needsconstant medical care, or that thecarehedoesneed will not be
availabletohimshould hebeincarcerated. Defendant presented no such evidenceat thesentencing
hearing. Thecourt of appea sconcludedthat it woul d havebeeninappropriatefor thedi strict court
to grant a departure on this basis without sufficient evidence.

. I nadequateNoticefor Departure. United Satesv. Morris, 204 F.3d 776 (7th Cir.2000),
reversedanupwarddeparturebased onthedistrict court’ sassessment that apresentencereport
that referred only totheguidelinewassufficient noti ceto defendant of departurefromtheguideines
range. Thecourt heldthat unlessthe PSR refersnot only totheguidelinebut a'sototherationale
for the departureandthefactsthat support thistheory of departure, referringtotheaspecific
guideline alone is inadequate.

. Statusof the Sentencing Commission. United Satesv. Martin, 221 F.3d52( 1st Cir.2000),
vacatedasentenceimposed by thedistrict courtinwhichit erroneously granted adownward
departurebased onthemoribund statusof the Sentencing Commission, together withtheperceived
disparity betweenthe defendant’ ssentencing rangeand thenational median sentencefor persons
convictedof federal drug-trafficking. Thecourt of appeal snoted that neither element, singularly
or incombination, could carry theweight of adownward departure. 1t further stated that sentencing
guidelines, oncepromul gated, havetheforceof |aw and that standsevenwhentheCommissionis
empty.

. Offenses Charged in Indictment Without Jury Verdict Being Reached. United Satesv.
Mapp, 170 F.3d328(2d Cir. 1999), upheld an upward departurebased onthedistrict court’ s
finding, by cl ear and convincing evidence, that thedefendant parti cipatedinthreerobberiesthat had
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beenchargedintheindictment but asto whichthejurywasunabletoreachaverdict. But see
Apprendi v. New Jersey, 120 S. Ct. 2348 (June 26, 2000).

. Substantial, Voluntary Restitution. United Satesv. Oligmueller, 198 F.3d669, 672 (8th
Cir.1999), heldthat departing downwardonthebas sof thedefendant’ sextraordinary effortsat
restitutionwas not an abuse of discretion. Upon the bank’ sdiscovery of the defendant’ s
misrepresentation of assetsclaimedinorder to secureabank | oan, thedefendant beganliquidating
assetsowned, pledgedor unpledged, inorder torepay thebank. Over aone-year period, the
defendant repai d thebank most of themoney owed whilesimultaneoudy and substantialy reducing
the bank’ sl ossamount from over $800,000t0 lessthan$60,000. Thecourt notedthat the
defendant voluntarily began making restitution almost ayear beforehewasindicted andthe
restitution paidnearly 94 percent of that owedtothe bank. Insuch casethecourt heldthe
defendant’ ssubstantial voluntary restitutionwas* extraordinary” and appropriateasabasisfora
downward departure.

. Presentence Rehabilitation. United Statesv. Craven, 2000 WL 87573 (1st Cir ., Feb. 6,
2001), annul ledadownward departurefor extraordinary presentencerehabilitation and remanded
defendant’ s casefor re-sentencing. Defendant disavowed druganda cohol abusegpproximately
oneyear beforehisarrest but during hispretrial detentionincurred numerousdisciplinary infractions.
Thedistrict court granted adownward departureby relying onan expert opinionthecourt solicited
ex parte. Based onthat opinion, thedistrict court foundthat theproliferation of disciplinary
violationsdid not undercut defendant’ sdligibility for adownward departure based on hissupposed
extraordinary rehabilitation. The Sixth Circuit determined that asentencing court may not usean
ex parteconversationwithacourt-appointed expert asameansto acquireinformationcritical to
asentencing determination. Thecourt concludedthat thedistrict court’ sviolationof thisprinciple
tai nted thefactual basi sfor thedeparturedecision and annulled defendant’ sdownward departure
for extraordinary presentence rehabilitation.

. Post-Offense Rehabilitation.®

S United Statesv. Bryson, 163 F.3d742 (2d Cir.1998), vacatedadownward departure
based on post-offenserehabilitation wheretheevidencewasinsufficient to support a
conclusionthat rehabilitation had taken placeand district court had only vaguely statedits
findings on rehabilitation while expressing dissatisfaction with the guideline range.

S United Satesv. Green, 152 F.3d1202 (9th Cir.1998), heldthat,under Koon, post-
offenserehabilitationisaproper basi sfor departureupon resentencing. Consistent withthe

8The new policy statement, §5K2.19, does not apply to post-offense rehabilitation efforts that
occur before the original sentencing.
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Second, Third, and District of ColumbiaCir cuits, thecourt foundthat thedefendant’ s
post-sentencing effortsweresufficiently “ extraordinary” and* exceptiona” totakethecase
outsideof the* heartland.” Thedefendant’ svoluntary effortsincommunity serviceby
ass sting needy and deprived youthwas* exemplary.” Thedefendant’ savailability for daily
tutoring, computer training programs andspecid eventswas* aboveandbeyond’ atypicd
post-sentencing efforts. Whilethedefendant wasrequiredto docommunity service, there
was no requirement to become actively engaged in that experience.

S United Statesv. Whitaker, 152 F.3d 1238 ( 10th Cir.1998), held that post-offensedrug
rehabilitation canformthebas sfor departure, effectively overruling prior circuit precedent
tothecontrary. Thecourt foundthat athough addictionand abusearetypically forbidden
asabasisfor departure, this does not preclude considerationof post-offensedrug
rehabilitationefforts. Theseeffortsareto beevaluated by thesame standardsasa
defendant’ s effortsat any other formof rehabilitation. Other casesto consider areUnited
Satesv.Core, 125F.3d74 (2d Cir.1997), cert.denied, 118 S. Ct. 735(1998); United
Satesv. Rhodes 145F.3d 1375( D.C.Cir.1998); United Satesv. Sally, 116 F.3d 76
(3dCir.1997); United Satesv.Brock, 108 F.3d 31 ( 4th Cir.1997); and United States
v. Kapitzke, 130 F.3d 820 (8th Cir. 1997).

Threatened Communications. United Satesv. Adelman, 168 F.3d84(2d Cir.1999), upheld
anupward departurebased onthefact that the defendant’ sthreatening communi cationsaffected
peopleother thanthedirect victim, asituation not providedforintheoffenseguideline§2A6.1. The
defendant not only made threatsto ajudge but al soindicatedin oneof thethreatening phone
messagesthat thejudge’ s“kid” washeldcaptive. Sincethejudgehadthreechildren, thecourt
agreedthat it wasproperlyfoundthat all threechildrenwerevictimsof thethreateningbehavior.
Thecourt determined that sincethe sentencing guidelinedo not account for multiplevictimsunder
§2A6.1, an upward departure was warranted.

Monetary Loss Over states Gravity of Offense. United Satesv. Brennick, 134 F.3d 10 (1st
Cir.1998), vacated adownward departure predi cated onthemonetary lossoverstating thegravity
of theoffense. Theappellatecourt noted that thedefendant’ sintentiontorepay may removehis
casefromtheheartland of tax evasion, but questioned theappropriatenessof thedistrict court’s
borrowingfromthefraud guidelinestheconcept of monetary lossoverstating cul pability. Thecourt
of appeal sremanded, stating that thefactorsweighing against any departure, and certainly oneof
thisdegree, fromaminimum of 41 monthsdownto 13 months, receivedinadequateattentioninthe
district court’ s opinion.

I nducement of Parolees to Commit Crack Cocaine Offenses. United States v. Coleman,
188F.3d354(6thCir.),vacated, 138 F.3d616 (6th Cir.1998), heldthat thedistrict court
shoul dhave consi deredwhether adownward departurewaswarranted based onthegovernment’'s
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allegedimproper targeting andinducement of African American paroleestocommit crack cocaine
offenses.

. Government’sConduct. United Satesv. Basalo, 109 F. Supp. 2d. 1219, (N.D. Cal.2000),
held that government misconduct warranted an 8-level downward departure. Thegovernment's
failuretodiscloseinformation regarding the participation of government witnessesinanincentive
program at the Customs Service coupledwiththedefendant'sformer counsel'sunethical and
incompetent defense led to this departure.

S United Satesv. Jones, 160 F.3d473 (8th Cir.1998), remandedfor considerationof a
downwarddeparturebased onthefact that thegovernment’ sconductinreducingthe
sentencesof morecul pablecoconspiratorswhotestified (and being “lessthan forthright with
thejury” about the arrangements) may havepreudiced thedefendants. SeealsoUnited
Sates v. Nolan-Cooper, 155 F.3d 221 (3d Cir. 1998) (reversed and remanded
downward departurebased on undercover agent’ ssexua misconduct withthedefendant
duringtheinvegtigation); United Statesv. Santoyo, 146 F. 3d.519,525-526 (7th Cir.

1998), cert.denied, 119 S. Ct. 1085 (1999) (court affirmedthat theextent of thealleged
“cgjoling” was not so unique as to remove this case from the heartland of drug offenses).

S Cultural Assimilation. United Statesv. Lipman, 133 F.3d 726 (9th Cir.1998), upheld, as
agroundfor departure, for anillega reentry defendant, thedefendant’ s* cultura assmilation.” The
defendant’ s23yearsof legal residenceintheUnited States(sinceage 12), hismarriagetoaUnited
Statescitizen, andfivechildrenwhowereUnited Statescitizensprovided significant cultural tiesto
the United Statesthat madehismotivationforillega reentry or continued presencedifferent from
the typical economic motivation. Thecourt notedthat it may lessenadefendant’ scul pability that
his motivation isfamilial or cultural rather than economic.

S Defendant’s Lost Opportunity to Serve State Sentence Concurrently with Federal
Sentence. United Satesv. Sanchez-Rodriguez, 161 F.3d556 (9th Cir.1998) (enbanc), held
that the di strict court could properly depart based onthefact that, because of thedelay inindicting
and sentencing thedefendant onthefederal charge, thedefendant | ost theopportunity toserve
ten months or more of his state sentence concurrently with his federal sentence.

S Murder-for-HireConspiracies. United Satesv. Scott, 145F.3d878( 10th Cir.1998), upheld
a2-level departurebased onthefact that the defendant commenced two separatemurder-for-hire
conspiracies against asingle victim.

S EgregiousBehavior. United Satesv. Nevels, 160 F.3d 226 ( 5th Cir.1998), cert.denied, 119
S. Ct. 1130 (1999), upheld a 7-level upward departure based on egregious behavior.
Thedistrict court foundthat thedefendant’ sbehavior wasespecially egregiousbecausehe
participated in a check-cashing scheme using stolen social security checks.
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Seealso United Satesv. Arce, 118 F.3d 335 (5th Cir.1997), cert.denied, 118 S. Ct. 705
(1998) (affirmed upward departurebased on defendant’ sconcealment of illegadl activities); United
Satesv. Meacham, 115 F.3d 1488 (10th Cir. 1997) (reversed and remanded downward
departurebasedonvictim’slack of physical or psychologica harm); United Satesv. Atkins, 116
F.3d1566(D.C.Cir.),cert.denied, 118 S.Ct.430(1997) (reversedand remanded downward
departure based on finding that defendant was not a threat to public safety).
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Unmentioned Factors Considered by Courtsto Takethe Case Outsidethe “Heartland”

S

Departures

History of Child Abuse. United States v. Grosenheider, 200 F.3d 321 (5th Cir. 2000),
reversedadownwarddeparturebasedon defendant’ shistory of not abusingany child, of not
havinganinclination, predisposition, or tendency todo so, andthefact that thedefendant had not
produced or distributed child pornography, withnoinclination, predisposition, or tendency todo
so. Thecourt ruled that thisfactor did not sufficeto takethe defendant’s case out of the
“heartland” of 82G2.4. Consistent withtheSecond, Eighth,and Ninth Cir cuits, thecourt
statedthat the guidelineshadtakeninto account thevarying degreesof theseverity of offenses
involving possession of child pornography ascomparedto moreseriousformsof exploitation. The
court heldthat theguidelinesclearly reflectin 882G.2.1-2G2.4 consideration of whether, andthe
degree to which, harm to minorsis or has been involved.

FailuretoEngagein Wrongful Conduct. United Statesv. Stevens, 197 F.3d 1263, 1268-70
(9thCir.1999), heldthat the determinationof whether the defendant’ sconduct fell withinthe
heartland of theguidelinefor possession of child pornography required acomparison of the
defendant’ sconduct withthat of other offenders. Thecourtreasonedthat thedefendant’ s
substantial number of “old” imagesof childpornography wastypical of heartland casesunder
§2G2.4. Consistent withtheSecond and Eighth Cir cuits, the courtheldthat thedefendant's
failuretoengageinadditional wrongful conduct isimpermissibleasagroundsfor departurewhen
sentencingfor crimeof possession of child pornography. Thecourtfurther heldthat theuseof a
computer isequally inappropriateto provethedefendant aslesscul pablewhenthesamefactoris
provided as a sentencing enhancement under 82G2.4.

Cultural Differences. United Statesv. Tomono, 143F.3d 1401, 1404 (11th Cir.1998), held
that thedistrict court erredin departing downward based on“ cultural differences’ arisingfromthe
defendant’ sillegd importation of turtlesand snakesfrom Japan. Thecourt noted that thedefendant
wasawareof theUnited Statesregul ationsforbidding theimportation of reptiles, and yet, withthis
understanding, fal saly compl eted the Customsformstoindicatethat thedefendant wasnot bringing
intotheUnited Statesany moreliveanimals. Thecourt examinedtherecord of evidenceand held:
(1) Reptilesdo not occupy a“ unique” placein Japanesecultureso astowarrantadownward
departurefor culturd differences; and (2) Thecircumstancessurrounding thedefendant’ scrime
werenot very different fromthe* heartland” of casescons dered by the Sentencing Commissionin
drafting 82Q2.1.

Application of Cross-Reference. United Statesv. Fenner, 147 F.3d360,363-364 (4th Cir.
1998), cert.denied, 119 S. Ct. 568 (1998), reversed adownward departurebased onasignificant
increaseinsentencingguidelinerangesduetotheapplication of across-referenceprovisionthat
appliestofirearmsoffensesresultingindeath. Suchfactor didnottakethecaseoutsidethe
“heartland” of casesunder 82K 2.1. Thislanguageindicated that theguidelineshadtakeninto
account that applicationof 82K 2.1(c)(1)(B) cross-referencewill resultinanenhanced guideline
range and consequently does not take the case outside of the “heartland.”
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I mpulseControl Disorder. United Satesv. Miller, 146 F.3d. 1281, 1285-1286 (11th Cir.
1998), heldthat thedefendant’ simpul secontrol disorder did not take caseoutsi dethe heartland of
casesinvolving sexud exploitationof minors. Thedefendant’ simpulsecontrol disorder wasrelated
to viewingadult pornography and acting out sexually with adults. Theimpulsewasrelatedto
viewing pornography but was not rel atedto the meansof obtaining thepornography (i.e, trading
of childpornography viathelnternet). Thedefendant usedthepornographic picturesof children
tosolicitthekindof picturesof interest tothedefendant. Becausetherewasnothingunusua about
thedefendant or thefactsof thiscase, thecourt affirmed that thecasefell withintheheartland of
case regulated by the sentencing guideline.

E. INVALID PER SE FACTORS

Pursuant to 85K 2.0, thecourt may depart fromtheguidelines, eventhoughthereasonfor departure

istakeninto consderationindeterminingtheguidelinerange, if thecourt determinesthat, inlight of unusua
circumstances, theweight attached to that factor under theguidelineisinadequateor excessve. Suchfactors
characterizedas*invalid per se” havebeentakeninto consi derationwithinthestructureof the Sentencing
Guidelines Manual but not always specifically addressed in a given guideline.

AdverseCivil Judgment. United Satesv. Pennington, 168 F.3d 1060 ( 8th Cir.1999), upheld
thedistrict court’ srefusal to depart downward based onthefraud victim'’ srecei pt of a$6,000,000
judgment initscivil fraud acti onagaingt thedefendant for theconduct at issueinthecrimina case.
The court concludedthat an adversejudgmentinaprior civil caseinvolving thesamefraudul ent
conductisnot apermissiblebas storeducetheprison sentencefor thecrimina fraud. Itisentirely
foreseeabl ethat fraud victimswill seek to recover their damagesincivil actionsagainst fraud
perpetrators; thusanadversecivil judgment doesnot warrant adownward departurebbecauseit
does not take a fraud case out of the heartland of 82F1.1.

Defendant’s Mistake of Fact. United States v. Rodriguez-Ochoa, 169 F.3d529 (8th Cir.
1999), upheldthedistrict court’ s refusa todepart downward based onthedefendants mistakeof
factwherethey contendedthey believed they weretransporting adifferent typeof drug. Thecourt
of gpped sheldthat theguidelinesexplicitly consider theeffect of adrug defendant’ smistakeof fact
onhisor her sentencing accountability in81B1.3, comment. (n.2(a)(1)), and thedistrict court could
not depart on that basis.

Sentencing Disparity. United Statesv. Banuelos, 215F.3d 969 ( 9th Cir .2000), upheldthe
district court’ srefusal to depart downward onthebasi sof sentencingdisparitiesarisingfrom
chargingand pleabargaining decisionsof different United StatesAttorneys. Thegovernment argued
that it wasappropriatefor the district court to depart upward to equalizethe sentencesof the
defendant and hisco-defendant, becausethey had engagedinsimilar underlying criminal conduct.
Thecourt of appeal shel d that thedistrict court could not imposean upward departuretoequalize
thedefendant’ ssentencewiththat of hisco-defendant, becausethetwo defendantshad not “ pled
guiltyto essentialy thesamecrime.” SeealsoUnited Satesv. Contreras, 180F.3d 1204 ( 10th
Cir.),cert.denied, 120 S. Ct. 243 (1999) (reversedadownwarddeparture based onsentencing
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Departures

disparity between codefendants); United Satesv. Shyder, 136 F.3d65(1st Cir.1998) ( hddthat
disparity betweenfederal and state sentencingisaforbidden departurefactor); United Satesv.
Searcy, 132 F.3d 1421 (11th Cir. 1998) (same).

Defendant’ s Susceptibility to Abuse in Prison Based on the Nature of Offense. United
Satesv.Wilke 156 F.3d 749 ( 7th Cir.1998), reversed adownward departurefor adefendant
convicted of child pornography offensebased on susceptibility toabuseinprison. A court may not
rely onthenatureof defendant’ soffenseasafactor justifying such adeparture, althoughthecourt
could consider the defendant’ s sexual orientation and demeanor.

Voluntary Deportation. United States v. Galvez-Falconi, 174 F.3d 255 (2d Cir. 1999),
reversed and remanded adeparturefor thedistrict court to consider defendant’ s* col orable, non-
frivolous consent to deportation” asabasisfor adownward departure. Thecourt stated that
defendant’ s consent to deportation, i nthe absenceof government’ sconsent would substantialy
assi st inthe administrationof justiceenough to warrantadownward departure. SeealsoUnited
Satesv. Marin-Castaneda, 134 F.3d551 (3d Cir.), cert. denied, 118 S. Ct. 1855 (1998)
(uphelddistrict court’ sdecision not to depart downward based on defendant’ smereconsent to
deportation without a request from the government).

MoneyLaunderingMinimal Part of Overall Offense Conduct. United Statesv. Threadgill,
172F.3d357 (5thCir.),certdenied, 120 S. Ct. 172(1999), affirmed downward departure
(reducing sentencesfrom between 40 percent to 75 percent of presumptiverange) based onthefact
that the defendants’ money laundering activities“wereincidental tothegambling operation”
(laundered only $500,000 of $20,000,000ingrosswagers) and that the* defendants’ conduct was
atypica becausethedefendantsnever used thelaundered money tofurther other criminal activities’;
intheprocesstheFifth Cir cuitexpressly abrogates United Statesv. Willey, 57 F.3d 1374 (5th
Cir.), cert. denied, 516 U.S. 1029 (1995)

(departurecannot bejustified onfinding that the subj ect crimewas* disproportionatel y asmal | part
of the overall criminal conduct”) in light of Koon.

Conduct Not Typical Money Laundering Conduct. United Statesv. Hemmingson, 157 F.3d
347(5th Cir.1998). TheFifth Circuithel dthat the di stri ct court did not abuseitsdiscretionwhen
it determined that thedefendant'soffensesdid not fall withintheheartland of themoney laundering
guideline, andinstead departed downward by applying thefraud guidelinewhichresultedinlower
sentencingrange. Thedistrict court determinedthat money laundering guidelineprimarily targets
large-scaemoney laundering, whilethe present caseinvol ved useof conduit to conceal thefact that
corporate funds were infused into a political campaign.

EndangeringVictims. United Statesv. Johnson, 152 F.3d 553 ( 6th Cir.1998), reversedan
upward departurebased onthedefendant’ ssetting fireto anautomobil eat theentrance of achurch
under thehesating and cooling unit, thereby endangering thefirefighterswho had to usethisentrance.
Thisfactor wasinvalid becausetherewereother entrancestothechurch and thecircumstancesof
thefirewerewell withintheheartland of cases. Nor werethedefendant’ sraci st motivesin setting
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thefireproper basesfor departuresincethey wereal ready accounted for by an enhancement under
83A1l1l.1(a).

Exemplary Behavior Pending Appeals United Statesv. Crouse, 145 F.3d 786 (6th Cir.
1998), reversed district court’ sfinding that thedefendant’ sexempl ary behavior during thependency
of appeal swarranted adownward departure. Thecourt noted that thedefendant, convicted of
interstate commer ce shi pment of adulterated orangejuice, wasgranted downward departure
becausethedefendant had*“ satisfactorily complied” withal thetermsof homeconfinement andwas
a“model probationer.” Thecourtfoundthatitisexpectedthat aperson sentencedtohome
confinement, or any other punishment, will “ satisfactorily comply” withthetermsof thesentence,
or otherwisesuffer theconsequencesof non-compliance. Torewardthedefendant for following
the law is not a permissible grounds for departure.

| nadequateAdditional Punishment. United Satesv. G.L., 143F.3d1249( 9thCir.1998),
reversed an upward departure based oninadequate punishment whichresulted fromthedistrict
court grouping threeauto theft convictions. Thecourt recommended that the correct courseof
action is “asentence in the upper regions of the guideline range rather than a departure.”

Uncredited Time Served in State Custody. United Statesv. Montez-Gaviria, 163 F.3d697
(2d Cir.1998), reversedandremandedcaseto al | owthe district court toconsider, asagrounds
for departure, theincarceration period of analienthat wassol ely duetothefederal government’s
dday intransferringtheaientofederal custody. Thecourt determinedthat thiswasavalidground
for departing i norder tocompensatefor theuncredited timeof confinement instatecustody ona
detainer lodgedby the INSprior tothedefendant’ sconviction. But seeUnited Statesv. Saldana,
109 F.3d 100 (1st Cir. 1997) (reversed and remanded downward departure based on
government’ s delay inprosecuting re-entry conviction); United Satesv. McHan, 101 F.3d 1027
(4th Cir.1996), cert.denied, 520 U.S. 1281 (1997) (reversed and remanded downward
departurebased on credit givenfor defendant’ sdischarged sentenceswhen, under 85G1.3, the
Sentencing Commission hasclearly denied giving the sentencingjudgetheauthority togrant
defendant credit for the same).

F. COMBINATION OF FACTORS — 85K 2.0, Comment.

United Satesv. Lewis, 235 F.3d39%4(8th Cir.2000), affirmed an upward departureonaccount
of extremepsychological injury (85K2.3), unlawful restraint (85K 2.4), and extremeconduct
(85K 2.8) involvedindefendant’ scaseinwhichhewasconvicted of conspiringto harbor andillegal
dienandfor harboringanillegd dien.. Defendant held captiveanillegd dien, forcinghimtowork
asaservantindefendant’ shousehold. Theillegd aienwasrepeatedly physically beaten, tormented,
sexually abused, and deprived of nourishment and medical careuntil hisdeath, whenhewasburied
in the backyard of defendant’s home.

United Satesv. lannone, 184 F.3d 214 (3d Cir. 1999), affirmedanupwarddeparturebasedon
(1) the defendant masqueradedasadecorated Vietnam combat veteran, apersoninwitness
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Departures

protection program, and a government agent on a secret mission; (2) the defendant’s
mi srepresentationthat he had received several combat medal saswell asarecommendationfor the
Congressiona Medal of Honor; (3) hisattempt to conceal hisfraud by faking hisowndesth; (4) his
fabricatedstory about hisfamily having beenkilled by adrunk driver; and (5) severepsychological

harm hisfraud caused hisvictims. Thedigrict court noted that it found noneof thesefactorsjustified
departureby itself; but incombination, thefactorsmadethecaseunusual andjustifieda2-level

departure. See also United Statesv. Cornielle, 171 F.3d 748 (2d Cir. 1999).

United Satesv. Debar, 186 F.3d 561 ( 4th Cir.1999), reversedadownwarddeparturethat was
based onacombination of factorssuch asthedefendant’ sunique psychol ogical conditionand
unusua susceptibility to abusein prison; thedefendant’ salien statusand empl oyment consequences,
thedefendant’ sexposureto negative publicity; thevictimlessnatureof thedefendant’ soffense; and
thefact that thedefendant wasnot apedophile. Thecourt foundthat neitherindividually, norin
combination, werethecircumstances, characteristi csor consequencesof thiscasesouniqueor
extraordinary to bring it outside the heartland of cases sentenced under the guidelines.

United Statesv. Reed, 167 F.3d984 (6th Cir.),cert.denied, 120 S. Ct. 229 (1999), reversed
adownward departurebasedin part onthedistrict court’ sassessment that thedefendant’ sconduct
wasonthe outer edgesof that contempl ated by themoney |aundering statutesand, in part, onthe
timeand costinvolvedinher interlocutory appeal . Although holding Reedlesscul pablethanthe
typical money launderer, thedistrict court provided no specificsand offered nofactorsnot
contemplated by theguidelines. Further, althoughdelay, costs, andthetoll that adel ay takesona
defendant certainly may represent | egitimatebasesfor adeparture, thecourt of appeal sstated that
neither thedistrictjudgenor thedefendant provided any evidencethat thelength of thedelay or the
costsinvolvedintheappeal wereunusual; infact, thedefendant remained freeonbond duringthe
entire process.

United Statesv. Winters, 174 F.3d478 (5th Cir .), cert.denied, 120 S. Ct.409(1999), reversed
adownwarddeparturebasedonsusceptibility to abuseinprisonfor astatecorrectionsofficer
convicted of severd offensesgrowing out of hispistol-whipping of ahandcuffed prisoner. Theofficer
facedamandatory 60-monthtermfor thefirearm offense, inadditionto 108to 135 monthsonhis
civil rightsandobstructionof justiceconvictions. Thedigtrict court’ sorigina basisfor departure,
“aberrant behavior,” wasrgected by theFifth Cir cuit. Thedistrict court then departed downward
onthegroundsthat hisstatusasan officer madehimespecia ly susceptibleto abusein prisonand that
theguidelinessentence, whichincludedamandatory minimumtermfor theuseof afirearm, wastoo
harsh. Onceagain, theFifth Cir cuitreversed thedownward departures. No other factorsexisted
that made the defendant moresusceptibleto abusein prisonthan any other convicted corrections
officer. Becausethedistrict court articul ated no adequate departurefactorsand based thedeparture
only onitspreferencefor what the sentence shoul d be, the casewasremanded for re-sentencing
without the benefit of the departures.

United Satesv. Payton, 159 F.3d49( 2d Cir.1998), reversedadownwarddeparture basedon
acombinationof factors: two (lack of positivemalerolemodel and history of drugabuseandfailed
treatment) weredeterminedto beinvalidbasesfor departure, andthecourt wasmistakenabout a
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thirdreason, thedefendant’ sineligibility for creditfor hispre-trid detentionwheninfact thedefendant
receivedcredit. Thesentencing court also notedthat afourthfactor, thedefendant’ slearning
disability andlossof educational opportunities, wasinadequate, standing al one, to supporta
departure.

SeealsoUnited Satesv. Drew, 131 F.3d 1269 (8th Cir.1997)(reversedadownwarddeparture
for adefendant convicted of receiving child pornography based onthedefendant’ shighintelligence,
disruption of educati on, empl oyment consequences, and susceptibility of abusein prison);United
Satesv. Sablan, 114 F.3d913(9th Cir.1997), cart.denied, 522 U.S. 1075 (1998) (affirmed an
upwarddeparturebasedonsignificant personal injury and property damage); United Statesv.
Gallegos, 129F.3d 1140 ( 10th Cir.1997) (reversedadeparturebasedonacombinationof
disparity insentencesbetween thedefendant and her codefendants, thedefendant’ sminor role,
coercion, lack of criminal history, and family responsibilities).

VI. EXTENT OF DEPARTURES
18 U.S.C. § 3742(f)

If thereviewing court concludesthat thedecisionto depart wasnot theresult of an erroneous
interpretationof the guidelines, it must thendeterminewhether theresulting sentenceouts detheguiddine
rangeisunreasonabl e. If thecourt doesnot find theextent of thedepartureunreasonabl e, it must affirmthe
sentence.

For example, inWilliamsv. United Sates, 503U.S. 193 (1992), theU.S. Supreme Court heldthat
areviewingcourt may, i nappropriatecircumstances, affirmasentenceinwhichadistrict court’ sdeparture
fromaguidelinerangeisbasedonbothvalidandinvdidfactors InWlliams thedistrict court departed
upwardfrom an 18to 24 months guidelinerangeand sentenced defendant to 27 months’ imprisonment
determiningthat hiscrimind history wasinadequate becauseit did notincludetwo convictionsthat weretoo
oldtobecountedintheGuidelines' criminal history cal cul ation and becauseit did not refl ect several prior
arrests. Onappeal thecourt agreed that the prior convictionswerereliableinformation asagroundsfor
departure, but rej ectedthedistrict court’ srelianceupontheprior arrestsbecausethe Guideinesprohibited
basingadepartureonaprior arrest recordalone. Althoughthedistrict court had used both proper and
improper factorstojustify departure, thecourt affirmed the sentenceonthegroundthat it wasreasonable
in light of the proper factors standing alone, pursuant to 18 U.S.C. 8§ 3742(f)(2).

Guidelines

The guidelinescontemplatetwokindsof departures, guided and unguided. Inthefirst, theguidelines
provide policy guidancefor departureby anal ogy or by suggestions. SeeUSSG Ch. 1, Pt. A(4),intro.
comment. TheCommissionhasstateditsview that most departureswill reflect thesuggestionsand that the
courtsof apped will bemorelikely tofind departuresunreasonablewherethey fall outs desuggestedlevels.
Id. Unguideddeparturesmay befor grounds mentionedin Chapter Five, Part K, or ongrounds not
mentioned in the guidelines.
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Departuresdriven by considerationsof criminal history categoriesaresometimesreferredtoas
horizontal departures, becausethey moveal ongthehorizontal axisof theSentencing Table. Similarly,
departures to higher or lower offense levels are referred to as vertical departures.

PriortoKoon,theNinth Cir cuit requiredthat the extent of anupwarddeparturerequiresa
comparisontoanalogousguidelineprovisions. United Statesv. Lira-Barraza, 941 F.2d745 (9th Cir.
1991) (enbanc). InUnited Statesv. Sablan, 114 F.3d913( 9th Cir.1997), cert.denied, 118 S.Ct.851
(1998), however,the court stateditsbelief that theunitary abuseof discretion standard announcedfor
analyzingthe propriety of departuresinKoonappliesequally toananalysisof theextent of departures. The
court rgj ected theanal ogousapproach as* mechanistic” and heldthat whereadistrict court setsout findings
justifying themagnitudeof itsdecisionto depart and theextent of departurefromtheguidelinesand that
expl anation cannot besaidto beunreasonabl e, the sentenceimposed must beaffirmed. 114 F.3dat 919.
However, thecourt added that thedistrict courtsarenot prohibited from considering thepossiblerelevancy
of analogous guidelines. Ananalysisand explanation by analogy may till beuseful indeterminingand
explaining the extent of departure, but isno longer essential. 114 F.3d at 919 n.10.

For example,inUnited Satesv. Matthews 120F.3d 185(9th Cir.1997), thedistrict court made
anupwarddeparturein sentencing adefendant who placed abombthat injured athird party, based onthe
substantial risk of deathor seriousinjury tomorethanoneperson. TheNinth Cir cuitfoundthe extent of
thedepartureunreasonable, inthat it exceeded the sentencethedefendant could havereceived had hebeen
convictedof the offensesthe district courtana ogizedtoinorder toset thedeparture. Whereaguiddineis
used by anal ogy asapproximating thedefendant’ sconduct, thereasonabl enessof thedepartureiseva uated
by treating the aggravati ng factor asaseparate crimeand asking how thedefendant woul d betreated i f
convicted of it.

InUnited Satesv. Rodon, 168F.3d377(9th Cir .), cert.denied, 120 S.Ct 11 (1999),the Ninth
Circuit approveda7-level upward departurefor extremeconduct wherethe defendant wasconvicted of
second-degreemurder for killing hiswifeontheir honeymoon. Thecourt notedthat, although sucha
departureissubstantial, thedistrict court waswell-positioned to determineif thefactsof thiscasewere
unusually cruel or brutal, as compared to other second-degree murder cases. “Itis
appropriate to defer to the district court’ s assessment in this case.” Following Sablan, the court
emphasi zed that whereadistrict court setsout findingsjustifying themagnitudeand extent of itsdeparture
from theguidelines, and theexplanation cannot be said to beunreasonabl e, the sentenceimposed must be
affirmed. Inthiscase, thecourt of appeal sheld that theresulting405-monthtermof incarceration“isnotan
unreasonable punishment for aman who killed hiswife in such a barbaric manner.”

Wherecourtshavegranted thegovernment’ smotionto depart bel ow thestatutorily required minimum
becauseof defendant’ s substantia assstance, thestarting point for ca culatingtheextent of departureisthe
statutory minimum. For example, inUnited Satesv. Pillow, 191 F.3d 403,404 ( 4th Cir.1999), thecourt
hel dthat thestarting point for cal cul ating downward departuresbel ow thestatutory minimumfor defendant’ s
substantial assistanceisthestatutory minimum. Thedefendant wasconvicted of conspiracy to possesswith
intent to distributemethamphetamine. Althoughthedefendant’ sguidelinerangewas188to235monthshe
wassubject toastatutorily required minimum sentenceof 240 months. Thedistrict court found that, pursuant
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t085G1.1(b), thedefendant’ sstatutorily required minimum sentenceof 240 monthsbecamethedefendant’ s
guiddinesentencesinceit wasgreater thanthedefendant’ sapplicableguiddinerange. Thegovernment filed
motionswiththedistrict court for downward departuresfromthestatutory minimumunder 18U.S.C.
§3553(e) and fromtheguidelinesentenceunder 85K 1.1 of the sentencing guidelinesand both motionswere
granted. Thedistrict court used the240 monthsstatutory minimumasthestarting point for calculatingthe
extent of both downward departures.

TheFourth Circuitaffirmedand concludedthat section3553(e) alowsfor adeparturefrom, not
theremoval of, astatutorily required minimum sentence, thusdefendant remainssubject toastatutorily
requiredminimum sentence. Asaresultthecourt heldthat thestarting point for cal cul ating downward
departuresbel ow thestatutory minimumfor defendant’ ssubstantial assi stanceisthestatutory minimum. See
alsoUnited Statesv. Head, 178 F.3d 1205, 1206 (11th Cir . 1999), (hel dthat the mandatory minimum
representstheappropriatepoint of adownward departurefor defendant’ ssubstantial assistanceeventhough
the guideline applicable to defendant produces an alternative guideline range).

TheSecondand ThirdCircuits,inpre-Koondecisions, indicated that they favor theuseof
anal ogousguidelineprovisionstoguidedepartures. United Satesv. Rodriguez, 968 F.2d130, 140 (2d
Cir.),cert.denied, 506 U.S. 847 1992); United Satesv. Kikumura, 918 F.2d1084,1113(3dCir.
1990). Post-Koon,the ThirdCir cuit hasadheredto theandogica approachdictated byKikumura. In
United Statesv. Jacobs, 167 F.3d792 (3d Cir.1999), the court remandeda5-level upward departure
under 85K 2.3for “extremepsychological injury” becausethedistrict court should havespecifically articul ated
thereasonsfor thedegreeof thedeparture. Thedistrict court did not engageintheanal ogical reasoning
requiredunder Kikunurainarriving at a5-level departure, asopposed to someother numerical level of
departure. Alsopost-Koon, theSecond Cir cuit hassignaeditscontinuing approva of theanabolic method.
InUnited Satesv. Adelman, 168 F.3d84 (2d Cir . 1999), approved theuseof ana ogizingtothegrouping
principlesasanappropriatebasisfor determining the extent of itsupward departurefor threatsto people
other thanthedirect victim. Thedistrict court created hypothetical countsfor each of themultiplevictimsof
thedefendant’ sthreats, then, because countsinvolving different victimsarenot groupedunder 83D 1.1, the
court calculateda4-level increaseinthedefendant’ soffenselevel. Thecourt of appeal sheldthat the
grouping methodology was not an abuse of discretion.

Alsoinapre-Koondecision, the Seventh Cir cuit approvedusing anal ogiesanddsotregtinga
85K 2.0aggravating factor asaseparate crime, asking how thedefendant woul d betreatedif convicted of
it. United Statesv. Ferra, 900 F.2d 1057, 1062-63( 7th Cir.1990). The Seventh Circuit doesnot read
Koonasalteringitsreviewingauthority over themagnitudeof adeparturechosen by thedistrict court.
Accordingtothat appellate court, althoughKoon changedthe standard of review withrespect towhether
todepartatall,itdid not changethecircuit’ srationalefor requiring adistrict court toexplainitsreasonsfor
assigning adepartureof aparticular magnitudeinamanner that issusceptibletorational review. United
Satesv. Horton, 98 F.3d 313 (7th Cir.1996). InUnited Statesv. Krilich, 159 F.3d1020 (7th Cir.
1998), for example, thecourt reversed a7-level downward departurebased onthedistrict court’ sstatement
that the offenselevel in8§2F1.1 overstated the seriousnessof thedefendant’ sconduct; thecourt of appeals
held that the district court’ s reasoning was inadequate to support such a departure.
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The Seventh Cir cuit rejected a10-level upward departureinUnited Statesv. Leahy, 169 F.3d
433(7th Cir. 1999), stating, “ WhilethisCourt hasgpproved of |ooking to an anal ogoussentencing guideline
inmeasuring the extent of adeparture, wemust bemindful that theanal ogy selectedisan appropriateone.”
Thecourt of appeal shel dthat thefactsof thecasedid not warrant thedistrict court’ sand ogy totheterrorism
guideline, sincethedefendant did not attempt toi nfluenceor affect theconduct of thegovernment and had
at most threatened to usethetoxinshehad devel oped againgt variousfamily membersandfriends. Thecourt
founditsignificant, inlooking at other guidelines, that thedefendant could haveattempted to usethetoxin,
evencausingsgnificantinjury toavictim, and potentialy havereceived al essseveresentencethanthat which
thedistrict courtimposedfor hisconductinmerely possessing atoxin. Thecourt of appealsheldthata
departurelogicaly should not exceed thelevel thedefendant coul d havereceived had heactua ly committed
amore serious offense.

TheTenthCir cuit hasheldthat, i ndeparting fromtheapplicableguidelinerange, adistrict court
“must specifical ly articulatereasonsfor thedegreeof departure.” United Statesv. Yates, 22 F.3d 981, 990
(10th Cir.1994). Thedistrict court“ may useany ‘ reasonablemethodol ogy hitched tothesentencing
guidelinestojustify thereasonablenessof thedeparture,” including using extrapol ationfromor analogy to
the guidelines. United Satesv. Jackson, 921 F.2d 985, 989-990 ( 10th Cir.1990). TheTenthCircuit
hasindicated aview that theoondeci sion doesnot affect theanal ysisof thedegree of departure. United
Satesv. Collins, 122 F.3d1296 (10th Cir.1997). Post-Koon, thecourt hasreaffirmedthat, whilethe
digtrict courtisnot requiredtojustify itsdegreeof departurefromtheguidelineswith mathematical exactitude,
itsjudtification must includesomemethod of anal ogy, extrapolation, or referencetotheguidelines. United
Sates v. Whiteskunk, 162 F.3d 1244 (10th Cir. 1998).

SeealsoUnited Satesv. Smmons, 215F.3d737, 743 (7th Cir .2000) (hel dthat sentencing
courtsneednot adhereto amathemati c approachindeterminingtheextent of adeparture; instead, thelaw
merely requiresthat districtjudgeslink thedegreeof departuretothestructureof the Guiddinesandjustify
the extent of the departure taken.).

TheFir st Cir cuitrequiresthat the court providea“reasonedjudtificationfor itsdecisonto depart”
so long asthat statement “ constitutesan adequatesummeary fromwhichangppd latetribuna cangaugethe
reasonabl enessof the departure’ s extent, [thecourt] hasnoobligationtogofurther and attempt to quantify
theimpact of eachincremental factor onthedeparturesentence.” United Statesv. Emery, 991 F.2d 907,
913(1st Cir.1993). Nopost-KoondecisonyetindicatestheFir st Cir cuit’ sviewasto whether the Koon
affected the analysis of the degree of departure.

In United States v. Brennick, 134 F.3d 10 (1st Cir. 1998), the court vacated a downward
departurebecausethe monetary lossinthecaseoverstatedthegravity of theoffensefor failingtotruthfully
account for and pay employment withhol dingtaxes. Thecourt concludedthat therewasnointent todefraud
and, therefore, monetary |losswasnot aproper measureof cul pability. Thecourt of appeal snoted that the
defendant’ sintentionto repay may removehiscasefromtheheartland of tax evasion, but questioned the
appropriatenessof thedistrict court’ sborrowing fromthefraud guidelinesthe concept of monetary loss
overstating cul pability. Inremanding, thecourt expressed doubt that theextent of thedeparture, fromarange
of 41-51 monthsto 13 months, wasjustified, but declinedto stateadownwardlimit, noting that thedistrict
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court shouldfully consider threefactorsweighing against thedeparture: indicationsthat thedefendant may
not have intended torepay theentireamount; thedefendant’ sfal sestatementsthat amountsduetothe
government had been paid; and the crime of structuring.

Similarly, theSixth Cir cuit hasnot outlineditsviewof whether Koon aff ectsthe standardsfor
reviewing theextent of adeparture. InUnited Statesv. Crouse, 145 F.3d 786 (6th Cir.1998), thecourt
heldthat thecourt should beguided by thestructureof theguidelinesinitsdetermination of thescopeof a
departure. Thedistrict courtinthiscasehad madenoreferencetotheguidelinesin determining theextent
of the downwarddeparture; the court instead had determinedthe result—nojail time—and departed
downward to alevel that would allow thisresult. Such a methodology is an abuse of discretion.

VI. NoOTICE REQUIREMENTS
Sentencing Reform Act’s Procedural Amendments

TheSentencing Reform Act of 1984 that initiated theguiddlinessystem al so made procedurd reforms
toachievethecongressional goalsof “ certainty andfairness’ in sentencing. Becauseacourt’ sresolution of
disputed sentencing factorswill usualy haveameasurableeffect ontheapplicable punishment, moreformality
wasthought to be necessary i ndetermining suchissues. Federal Rulesof Criminal Procedure32was
amendedto providefor adversarial development of thefactual andlegal issuesrelevant todeterminingthe
appropriateguidelinessentence. Theamended ruledirectstheprobation officer to prepareapresentence
report addressing all mattersgermanetothesentenceand requiresthat thereport bedisclosedtotheparties
inorder that they may fileresponsesor objectionswiththecourt. Rule32 mandatesthat thepartiesbe
aff orded* an opportunity tocomment uponthe probati on officer’ sdetermination and on other mattersrelating
to the appropriate sentence.” Fed. R. Crim. P. 32(a)(1).

Burnsv. United States

InBurnsv. United Sates 501 U.S. 129(1991), theU.S. Supreme Court reasonedthat theright
tobeheardonanissueisrenderedmeaninglessunlessoneisinformedthat adecisionontheissueis
contemplated. TheCourt heldthat beforeadistrict court can depart upward fromtheapplicableguideline
rangeonaground not identified asagroundfor such departureeither inthepresentencereportorina
prehearing submiss on by the Government, Rule 32 requiresthat thecourt givethe partiesreasonablenctice
that it is contemplating such aruling, specifically identifying the ground for the departure.

The Burnsrequirement hasbeenincorporatedintotheguidelinesasapolicy statement: “Whenany
factor important tothe sentencing determinationisreasonably indispute, thepartiesshall begivenan
adequate opportunity to present information to the court regarding that factor.” USSG 86A1.3(a).

The circuit courts have further refined the concept of what notice is required by Rule 32:
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. United Satesv. Canada, 960 F.2d 263 ( 1st Cir.1992), found that theBurnsnoticerequirements
donot apply toupward adjustmentstotheoffensel evel pursuant to Chapter Three, at least whenthe
basis of the adjustment is known.

Severa courtshave held that theBurnsnoti cerequirementsdo not applyto deviations fromthe
nonbinding policy statementsfoundin Chapter Seven of theGuidelinesManual. United Stat esv. Burdex,
100F.3d882,885(10th Cir.1996), cert.denied, 117 S.Ct. 1283 (1997); United Satesv. Hofierka,
83F.3d357,362(11thCir.1996), modified, 92F.3d 1108( 11th Cir.1996), cert.denied, 117 S. Ct.
717 (1997); United Satesv. Mathena, 23 F.3d87,93 n.13(5th Cir.1994); United Statesv. Pelensky,
129 F.3d 63, 70 (2d Cir. 1997).

. United Statesv. Morris, 204 F.3d 776, 778( 7th Cir.2000), reversed an upward departurebased
ondistrict court’ sassessment that apresentencereport that referred only totheguidelinewas
sufficient noticeto defendant of departurefromtheguidelinesrange. Thecourt heldthat unlessthe
PSRrefersnot onlytothe guidelinebut alsototherational efor thedepartureand thefactsthat
support this theory of departure, referring to the a specific guideline alone is inadequate.

. United Statesv. Dolloph, 75 F.3d 35 (1st Cir.1996), cert.denied, 116 S. Ct. 1866 (1996),
uphel danupwarddeparturewherethecourt did not givenoticeof two of thegroundsfor departure
statedby the court, but the extent of thedeparturewasfully justified by theground of whichthe
defendant had notice and there was “no realistic possibility” of adifferent result on remand.

. United Satesv. Gabriel, 125F.3d 89, 106 ( 2d Cir.1997), applied theBurnsnoticerequirement
to departures from the guideline fine range.

. United Statesv. Lopreato, 83 F.3d571 (2d Cir.1996), cert.denied, 117 S.Ct. 187 (1996),
upheld anupward departure, statingthat, evenif noticeof thecourt’ sintent to depart wasnot
sufficient under Burns theerror washarml essbeyond areasonabl e doubt becausetheargument the
defendant would havemadeagainst thedeparturewasexplicitly takeninto account by thesentencing
court.

. United States v. Pankhurst, 118 F.3d 345 (5th Cir.), cert.denied, 118 S. Ct. 630 (1997),
reversedadownwarddeparturewhenthedistrict court cited groundsnot previously noticed; the
court heldthat Fed. R. Crim. P. 32 providesthat thegovernment al soisentitled to noticeof the
court’ sintent to depart. SeealsoUnited Statesv. Andruska, 964 F.2d 640,644 ( 7th Cir .1992).

. United Statesv. Johnson, 121 F.3d 1141 (8th Cir. 1997), vacated and remandedanupward
departureunder 85K 2.8 based onthecruel and brutal natureof theoffensewhenthepresentence
report stated explicitly that therewerenofactorstowarrant departureand thepossibility of departure
was not brought up until just before the court pronounced the sentence.
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